Separate Cover No.l to UIPL 1189

U.S. District Court
Southern District of New York

P D L S GB CEED SPA T YD T GRS EOE RO T AD SN ED WD ST e w - -

Roberto Torres and Walter Dinger,
Plaintiffs,
v.
New York State Department of Labor
and Martin P, Catherwood, Industrial
Commissioner,
Defendants,
v.

United States of America,

Intervenor~
Dafendant.

S0 65 96 €0 89 00 0L 05 S0 BC o3 4 AP 6 00 S0 e s v

TG S e EED D DAL Gew TGP - - A G . W - -

70 Civ. 2408

(Argued November 23, 1970 _ Decided January 7, 1971)

Before: Hays, Circuit Judge, Mclean and Lasker, District
Judges.

Dennis R. Yeager, New York, New York
(Douglas D. Broadwater, New York, N.Y.,
BEmilio P. Gautier, New York, N.Y.,
Paul G, Chevigny, New York, N.X.,
Jcnathan Weiss, New York, N.¥.,
Christopher H. Ciancy, New York, N.Y.,
Goerge Cooper, New York, N.Y., Stephen
M. Randles, Philadelphia, Pa., on the
brief), for Plaintiffs,

Brenda Soloff, Assistant Attorney General
of the State of New York (louis J.
Lefkowitz, Attorney General, Samuel

A. Hirshowitz, First Assistant Attorney
General, on the brief), for Defendants
New York State Department of lLabor and
Martin P. Catherwood,

Daniel Riesel, Assistant United States
Attorney for the Southern District of
New York (Whitney North Seymour, Jr.,
United States Attorney for the Southern

District of New York, Joseph D. Danas,
Assistant United States Atformey,

louise F. Freeman, H.A. Kelly, Attorneys,




United States Department of lLabor,
Robert H. Ford, Attorney, United States
Department of Justice, on the brief),
for Intervenor-Defendant United States
of America. .

Robert Morgan, Attorney General
of North Carolina and Ralph
Moody, Deputy Attorney General
of North Carolina, submitted a.
brief amicus curiae for the
State of North Carolina.




Hays, Circuit Judge:

The complaint in this action alleg;s the deprivation
of rights secured to the plaintiffs by the Fourteenth
Azendzent to the United States Constitution and by parts of
the Social Securicy kcg of 1935, 42 U.5.C. §501 et seq.
(1964). Plaintiffs seek a declaratory judgment pursuant tﬁ
28 U.S.C. §2201 (1964) declaring N.Y. Labor Law §§597, 598
and 620 (McKinney 1965) to be in violation of the Fourteenth
Adendzent and the Soclal Security Act “insofar as they
authorize the suspension or termination of unemployment
compensation beneétcs without a prior hearing ...." Plaintiff
also pray for the issuance of preliminary and permanent
injunctions against the New York Sctate defendants to prevent
thea from using these s:atutofy procedures and to require
frior hearings before termination of the unemployment
coapensation benefits of those who have been determined to
be entitled to such benefits pursuant to N.Y. Labor Law
§597 (McKinney 1965).

The action was brought as a clacs action. In
a mevorancdum opinion dated July 21, 1970, Judge Lasker
held that the case was not moot as to plaintiff Torres
or the other members of the class, that Torres was a
proper representative of che class, and that it would
be‘Xnapproprtctc to grant a preliminary injunction.
In a further mezorandum opinion dated Scptember 14,

1970, Judge Lasker granted plaintiffs’ motion for the -




28 U.S.C. §2281 (1964). ol

convening of this three-judge statutory court pursuant to

Unewsployment compensation was designed to assist
those who, althqﬁgh generally attached to the labor market,
are unable, through no fault of their owm, to secure exploye-
ment. N.Y, Labor Law §501 (McKinney 1965). 1If the prograz
is in compliance with provisions ofvfederal lav, the federal
governuent pays the costs of adeinistration., 42 U,S.C. §§502,
503 (1964). Benefits are paid entirely out of a fund cain~
tained solely by contributions, interest aad penaittes paid
by employers. N.¥. Labor Lsw §550 (chinn;y 1965). Ezployers
who pay $300 or more in wages in any calendar quarter cust
contribuce to the fund, N.Y. Labor Law §560 (1) (chinney
1965): the basic rate of contribution {s 2.72 of all wages _
paid. N.Y. Labor Law §570.1 (McKinney Supp.. 1970). Actuallv,
an employer's rvate will usually range from 0.2% te 3.223
depending on the amount of benefits sctually paid his forzer
employees. N.Y. Labor Law §581 (McKinney 1965). Separate
accouits sre maintained ss formalities to determine this b:si4
contribucion rate, but &ll moneys in the fund are poaoled and
available to pay benefits to any entitled individuals. There
is also a General Account to which all wmoneys paid which are
later deotermined to have been paid {n error are dehited,

N.Y. Labor Law §577 (b)(4)(McKinney 1985). When the Generasl
Account is in danger of deplecion, a subsldiagy contribution .
is imposed uniformly on covered employers, N.Y. Lador law
§577(2) (McKinney Supp. 1970) ranging from twa tenths of

one percent to one percent of wages paid during the period.
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In order for & claimsnt to be entitled to benefits,
he sust veet the xequlreacn:i of N.Y, Labor Law §590(1)
McXinney 1965):

- "A claimant shall he entitled to accumulate effectivd
days for the purpose of benefit vights only if he
hace complied with the provisions of this article
reparding the filing of his claim, including the
filinz of & valid original claim, registered as
totally unemployed. reported his subsequent employ=
sent and uncmployment, and reported for work or
otherwise given notice of the continuance of his -

unewploymenc.”

A "valid originsl claim" is defined as follows:

"'valid original claim'" is a claim filed by a

claimant wvho meets the following qQualiffcations:

(a) is able to work, and available to work;

{b) is not subject to any disqualification or sus-
pension uncer this article;

(¢) his previously established benefit year, if any,
has cxpired: )

{d) has had at lesst twenty weeks of unemployment
in the fi1fiy-two week poeriocd preceding the filing
of guch claim; :

{e¢) has carned remuneration averaging at least thirty
dollars per week in ac lcast twenty wacks of
employment in such fifty-two weck period.”
(N.Y. Labor Law §527(1) McKinney Supp. 1970)).

The disqQualifications referred to in §527(1)(b) are voluntary
separation from previous employment, refusal of employment,
and disaissal froam previous employment for misconduct or a
criminal act. N.Y. Labor Law §593 (McKinney 1965). Section
-$97(1) provides for initiasl determiracions:
“The validity of che claim and the amount of benefits
payable to the claimant shall be dectermined in ac-
cordance with the regulations and procedure es-
tablished by the commissioner and, when such deter-

. mination {6 issued by the commissionor, it shall be
deened the iaicial determination of the claim.”




The regulations promulgated at 12 N.Y.C.R.R. Part
473 (1970) and ghe Depnrtmi of Ladbor Field 693;.:10!\3 Manual
(hereafter cited as Manual) state the procedures for detere
aining inicial benefit eligibility. The Menual provides that
vhen & claimant spplies for unesploymént insurance, he fills
out & form entitled "Original Claim for Benefits” (Forw LO-
330) and is interviewed by an employes of the Department.
This tntcrvlo‘v seeks to deterwine {f the claim is a “valid
original claia" Manual §§2001, 2010, 2062.Section 2001 chrough
3235 of that Manual provide for extensive investigstion prior
to an initisl determination. ' 1£f che claim {s asccepted for
£filing, the claimsnt is sssigned s day of the week to report
to the uneiployu;nt insurance office, Manual §2135; when he
does so, the Depsrtment issues & “Deterwminacion of Entitle~ "
uent,” Fore 10-333 Manual §3001. On the bsck of this form
§{s the "Claim for First Benefit Payment" which {s signed by
the claimant and which suthorizes the first payment of -
bcmflu «0 the vecipient. Thus, during one week for in-
vestigation, and & one week waiting period, N.Y. Labor Lav
$590(9) (chtnncy 196S) no payments ave made, 1If the
claimant 1is found to be entitled, he veceives his Sirst chcck
by mail at ﬂ'w end of the third week., Each week thereafter,
the clnt«umi sust report to the imsursnce office and _ccrtuy
that he was uneuployed during the previous week, that he
vas ready, willing and able to work, and that he notified
thc offtco of &ll job offers which he received, Manual

“5030-5062. He oust list each day of che veek on which he
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vas employed or unavailcble for or incapable oé work or in
tecgip:vof holiday or vacation pay. He must also comply
with the requirement that he report periodically to the
Stace Employzent Service, N.Y. Labor Law §596(1), (2)
(McKinney 1965); 14 N.Y.C.R.R. §§473.1, 473.2, 473.3 (1970);
Manual §5046. At cer:ai; intervals he is queationed in more
detail concerning his employment prospects. Manual §§5060
et seq.

‘ AL ln; stgp in these proceedings either before or
after pay=ment has begqn the eligibility of a claimant may
be celled into question. He is interviewed with respect to
any new information received. Any con:ested.detctninltton
zay Le the basis of a request for redetermination or s hear-
inz. If benefits are sllowed, the eaployer may protest, and
1f benefits are disallowed, the claimant amay protest. N.Y.

Labor Law §620 (McKinney 1965). In either case, paywentcs®

{are suspended pending the holding of a full scale hearing.

Even {f the hcaring Referee allows benefits to the claimant,
they will not be paid if an appeal is taken until an Appeal
Board affirms the decision. An appeal to the courts is
pernitted, but pending determination of an employer appeal
benefits are payable. N.Y, Labor Law §598 (McKinney 1965).
[dhere a claimanct is held to be entitled to benefits, payments
are made retroactively to the date of suspension.

When it is determined that a claimant who has received
pnynéuzs was not cntit{ed to do so, the samount paid to hia

is recoverable if he “wilfully made a falsc statement or

representacion’ to obtain benefits.
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N.Y. Labor Law §594 (McKinney Supp. 1970). Plaintiffs
contend that the Department has interpreted this provision
broadly in that the Msnual, at §2813(c) n.2, states thst it
"may be applied to any overpayment which results from invali-

dation of the original clais....” The Department recovers

approximately S07 of the overpsyments declared recoverable

funder this provision. These aonies are credited to the

{General Account.  N.Y.lLabor Law §577(1){a)(5) (McKinney 1963).

i Plaintiff Roberto Torres filed an originsl claim
]

ion January 27, 1970. He stated at that time that his separa-

ition from work was due to "Lay-off-no-work,” snd the inicisl

;bcsed solely on this gtatement since the Request for

&mployment ard Wage Data mailed to the employer had been

etermination that he had fi{led a velid original claim was

.

Leu: to an incurrect address. After the Qtitﬂng'ﬁeriod

]

‘.ynento wore made in the amount of $65 a week with plaintiff
Eerttfying weckly to his eligibility. The employer's
response to the re-nailed form did not arrive until March

31; on March 30, however, the employer telephoned the locsl
insurance office gnd stated that the reason for Torres'
filscharge was his vepeated latenesz and failure to follow
}rderc. and that the employer was challenging the paywment

]

r! penefics. The claimant was interviewed on March 31

ind admitted that he had raported late "s fev times.*




The local insurance office isaued redeterminatioans pursuant

to N.Y. lLabor Law §537(3)., These redeterminations disquallfiec

p}nn:tff from benefits, effective January 26, 1970, on the
ground that he had voluntarily left his employment without
good cause by provoking his discharge. It was further found
that the statement on his original aﬁplication was a wilful
wisrepresentation which required the repayment of $373.75.
For the weck of March 23 plaintiff was determined ineligible
on the additional ground that he was not avaihble for
ecployment and did not establish that he had made an active
and genuine search for work, On April 14 Torres vas ruled
ineligible for the day of April 13 on the ground of failure
to report to the State Egpployment Service for possible job

referral. Torres objected to these determinations on April

14, and a hearing was scheduled and held on May 14, at which

Torres vas repreizented by counsel. The hearing of May 14
vas adjourned until June 17, In the uunune.' plainuff.
ﬂled. the complaint in the present case, On June 19, the 4
Referee found cthat the facts were as stated by the local
insurance office, and his decision to deny benefits was

affirmed by the Appeal Board on July 22. Reargumenc on

August 22 produced the saze result.




Plaintiff Walter Dinger filed an original claia on
Mavch 24, 1970 stating that he had been laid off bdecause
business vas vei'y alow,  His vas found to be & valid original
cleim, and benefits were paid thereon at the race of $60 o
week. On June 23, after he had received ten benefit paymenis,
plaintiff was Lni:ervicvedvu to his availibility for esploy~
ment. On the buis of the intexrview and consideration of
the available appropriate jobs sdvertised in the newspaper,
it was determined that claisent was not entitled to benefits
from June 15, 1970 "Qu:u the reason for your ineligibility
no longer amiliu." Claimant was advised that he had fau;d
“%to demonstrate an sccive, reslistic and diligent sesrch for
work"” and th;t his job efforts vere "token in naturc." The
- process was repeated and the nof-elizibility status caatinued
the following week. Subsequent Lﬁuuiuttcm and anozher
interviev on July 14 produced the same vesult. In the
interin, on June 30, plaintif{ requested a hearing. The
hearing was held on August 3. On August 7 the Referce sus-
tained the finding of unavafiability for work and that
determination was sffirmed by the Appesl Bosrd on September 2%
Plainciffs’ constitucional challenge is bosed on the
assertion that a procedure by vhich those who have deen
initially determined to be eligible for unesploysent
compensation benefits are deprived of such benettc; pending
a hearing on the correctness of this dectermination or s

hesring on sn adverse vedetermination violates the Fourteeath

-10-
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Amendzent. Plaintiff contends that the case of Goldberg v
397
Kelly, /U.S. 254 (1970), requires this conclusion. We do

not agree.

The Soldberg case involved the same procedural
issue, but it arose in the context of the public assistance
programs of Ald to Families with Dependent Children and Home
Relief. The distgngtion is vital., 1In ics opinion, the
Supreme Court repeacédly emphasized the unique situation of 3
the welfare reciplent:

"*tmile post~termination review is relevant, there
is one overpowering fact which controls here. By
hypothesis, a welfare recipient is destitute, without
funds or assezs,....Suffice it to say-that to cut off
a welfare recipient in the face of ...'brutal need"
without a prior hearing of some sort is unconscionable
unless overwhelming considerations justify it...."
Against the justitied desire to protect public funds
muct be weirhed the individual's overpowering need
in this unigues situstion, not to be wrongfully de-
prived of assistance." (397 U.S. at 261, quoting from
the opinion of the three-judge court in that case,
sub, nom, ¥elly v Uvran, 294 F, Supp. 893, 899, 900,
901, (S.D.N.Y. 1988)) (emphasis added). *

"Butr we agree with the District Court that vhen
welfare is discontinued, only a pre-termination
evigentiary heavinps provides the recipient with
procedural due process....For qualified recipients,
welfare provides the means to obtain essential food,
clothing, housinz and medical care....Sincc he lacks
independent rescurces, his situation becomes ime
mediately desperate. His need to conceantrate upon
finding the wcans for daily subsistence, in tum,
adversely affects his ability to seek redress from
the welfare burcaucracy.” (397 U.S. at 264)
(citations and footnotes omitted)(emphasis added),

The Court stated that “somc governmental benefits
oay be administratively terminated without affording the
recipient & pre-termination evidentiary hearing." 397 U.S.
at 263,

The concept of due process does not involve a set

-11-




of fixed, unaltersble principles. “[Clonsideration of what

procedures due process may require under any given set of

circunsctances amust begin with s determination of the precise

{ nature of the government function involved as well as of the

public interest that has been affected by governcental

action.” Cafeteria & Restaurant Workers dnion v McElrey,

67 u.s. 886, 895 (1961). See Goldberg v Xelly, suprs st 263,
Under the public sssistance prograas of AFDC and

lloze Rclief, need 1s the cricerion for eligibility. This is

not true of unemployment compensation. Congress specifically

mandated & distinction., “Unemployment compensation is

greatly preferable to relief because it is given without

any mcans test.” K.R. Rep. No. 615, 74cth Cong., 1st Sess.

7 (1935). "Unemployment compensation differs }:on relief

in that psywents are made as a cat:ervof.rtght. not on &

needs basis, but only while the worker is involuatarily un=

employ?d.“ H.S.Rep. No. 628, 7L§h Cong., lsc s;ss. 11 (1;35).

The azount of weekly bencfits is based on wages previously

teceived by the claimant, N.Y.Labor Law §590 (McKinney

1965 and Supp. 1970) and is completely unrelated to need,

The oclaimant denied unemplovment insurance may qualify
for uelfaro‘pcyuencs, if he can show the requisite need. Thus
the worst possible effect of the procedure vhich plaintiffs
acttock ac being lacking in due process would be that for &
[period of & few weeks uncil & hearing is hold & claizant who
is finally determined to be eligible for payments would have
to live on hic sccuamulated savings or, 4f he had no savings,

would hava to resort to relief. If he is eventually found

-12-




to be-eligible he will receive retroactively all the
payaents to which he was entitled.

As this court said in Escalera v New York City

Housing Authority, 425 F. 2d 853, 867 (1970):
“The minumum procedural requirements of due
process under the Fourteenth Amendment must

reflect the balance between the government's

interest in efficicnt administration and the

nature of the individual's interest being

affected by governmental sction.”

In the absence of the "brutal need" on which the
court rested its decision in Goldberg, the governmental
interests to vhich the Court referred must be held to out-
weizh plaintiffs’ claim. These government interests include
desirability of an orderly procedure for the determination
that a claimant 1s or 1s not entitled to benefits under the
program, without undue pressure for uanecessary speed in
caking that deterwmination. They also include the loss of
government funds resulting from the fact that, even accepting
plaintiffs' contentions, only S01 of those amounts cdeemed
“recoverable" are eventually recouped. (It must be emphasized
again thac 1{f the ruling favors the clctman; he receives
retroactively the total payments to vhich he was

entitled,)

Plaintiffs also cite Sherbert v Verner, 374 U.S.

398 (1963), That case held that a state could not, by virtue
of 1ts unemployment compensation laws, abridge appellant's
right to tho free oxcrcise of her religion. It has no

nppitcltlon to the situation presented in the present case.

-13-




- The case of Sniadach v Fawily Financc Corp., 395
U.S. 337 (1969) is aleo cited and is equally inapposite.
We hold that the procedures esployed by New York
in the adminiscration of unemployment compensation benefits

i Claimants

comport with minimun standards of due process.
participace in an npplién:lon incerview, weekly benefit
rights interviews, periodic reinterviews and, as needed,
claim adjustment intervievs. Information wikh the agency
has received is-investigated and brought to the cllh;nt'l
attention at these interviews. Finslly, c‘-fuu due process
hearing is provided, with both sdainistrative and Jjudicial
reviaw, and any determination favoradle to the claimant
results in fully retroactive payments.

We also find plaintiffs’ statutory claia to be
wvithout merit. Thst claim is based on on‘e of the requirexzeaty
of the Socisl Security Act which provides thst in order to be
certified by the Secretary of Labor for payment of expenses
state law must include "Such methods of adainistration...
as are found by the Secretary of Labor to be reasonably
calculated to insure full payment of unemploywent compensation
vhen due...." 42 U.5.C. §503(a)(1) (1964).

However

“the Sccretary of Labor has concluded that a

state law which provides for the determination

and vedetoermination of rights to uwnesployment
benefits initially 4t the adminiscrative level
through adminisctrative technioues provides for

a method of administracion ressouably calculated

to insure the full aud prompt payment of benefits
when dus and the denial of benefits vhen not due

-14-
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as required by seaion 303 (a)(l) {42 U.S.C. §503

(8)(1)] of the Social Security Act." (Affidavit

of Paul J, Fasser, Jr., Manpower Administrator,

U.S. Department of Labor, Par. 4(s) (November 19,

1970)).

The Secretary also finds "that the New York Unem-~
ployzent Insurance law...and the practices and procedures of
the New York agency thereunder...are in coaformity with,...the
Social Security Act." Affidevit of Paul J. Fasser, Jr.,
supra, Par. 5. Each of the Secretary's predecessors has
made the saxe finding, and the prograﬁ has been successfully
adninistered in this manner for over 30 years. Affidavic,
supra, Par. 4(s), Par. 5. Such findings are entitled to
great deference, Levis v Martin, 397 U.S. §52, 559 (1970).

New York's adminiscrative determinations are designed to

“fnsure full payment of uncaployment compensation when due,”

42 U.5.C, §503 (a)(l)(esphasis added). When a determination

has been mace that a claimant {s disqualified like plaintiff

Torres, or is ineligible on a week by week basis like

plaintiff Dinger, it cannot be sald that payzencs are “due.”
For the foregoing reascns we deny the relief

requested and dismiss the complaiat.

-15-
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1. In so holding we reject the suthority of Java v

Cslifornis Department of Humsn Resources Development, No.C-69

350 (N.D. Csl. April 11, 1970) since we believe that that

case was iancorrectly decided.

ofe
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CONCURRENCE AND DISSINT

Lasker, D. J.

I concur with my brothers that :h;rc is no merit to
the plaintiff's statutory claim.

I dissent on the constitutional issue as ‘to whether

the Supreme Court's holdirng last term in Gollbere v. Helly,

397 U.S. 254, requiring a due process hearing before the
termination of welfare benefits, compels a similar proceeding
beforce the termination of uncmployment compensation. The
majority holds that it docs not, relying exclusively on the
distinction between the necd of the welfare reciciernt con-
pared to that of an unemployment compensatién recipient.

I recognize that in Goldberg both the threce-judge court and
the Supreme Court stressed, as a key factor, the "brutal neac/
of the welfare recipient. I differ with my brothers in that
I cannot conclude as easily &s they that a beneficiary of
unemployment compensation whose payments are terminated does
not often fall within the catcgory of “brutal need.” 1Indcec,
such evillence as cxists in the recozrd of this case establishe
that for the year 1967, 42 percent of the claimants for
uncmployment benefits had an annual inconme of less than
$3,000 and 75 percent an annual income of less than $5,000.
Since the record also demonstratcos thar the average disouted

2

compensation case takes 45 days® for determination, during
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. of nned of toneficiazicc of uncaployment compensation. Since

which period no tencfits are paid, it is clear that there ars
often cases in which, because of delay in the administrative
process and personal lack of rescurces, those deprived of
urerployrent compensation are in dire straits. Indeed, as
<o the cucstiorn of delay, the majority opinion itself voints
cut that cne of the primy. advantages of a post-terminatioa
hearing (a3 presently occurs) is that it allows the gbvex-n-
nent to rake its determination as to whether a claimant is
entitled %o Nerefits "without unduc pressure fOor unneccssary
spced in making that dotermination.” Nor is it an adeguate
answer thit welfare bernefits arc then available: One does
rot automatically becore entitled to welfare benefitg on the
termiration of unezployment componsation. Indeed, the reports
of the putlic cress 3 indicate that the experience of New
York Cizy taxi deivers in the recont taxi strike was to the
contrary. Ahs strikers they were not eligible for unemploy-
rent corsansation, and those without savings had no fall-back
but wmlfare. However, arrangements to sccoure. welfarc
assistance vare 50 complicated and time-consuming that some
were avictes or on tho abyss of eviction from their homes
tefore relief could be secured. Surely this is a syndrome
of “Lrutal nced.”

1 roccmiza that the unernloyrcnt compencation statute
dons not maka noed a criterion for the granting of benofits
a3 dcas me welfare statute; but the "brutal need® standard
referred to in Gol4dterd rolatas to actual financial want and
rot eligibilicy réouirorants. I vogrot that the rocord i

roforc us is 50 sparso and sunerficial as ta the truc degroe

ny broethers find the record adequute to establich a lack of

noed, no purpose would o gorved im the prodont caso by

-2-




calling for the presentation of further data. However, since

the issue is so crucial to the determination of the ratter

before us, I would be deeply concerned as to this deficiency ’

were it not for the knowledde that the Supreme Cour: of the
United States has noted probable jurisdicticn of Java v.

California Derartment of Muman Resources levslcormers, Yo.

C-69 350 (¥.D. Cal. April 11, 1970), in which a three-~julge
court in California determined that Goldbere was controllirg
as to the termirnation of unemployment compersation denefits.
Whether that decision is correct or not, the ratter will
presumably be definitively determined by the Supreme Court
this term.

Und;r these circumstances and without the submission
of further evidence on this issuve, I cannot state with any
degree of certainty that an individual cut off without nrior
hearing from the benefits of unemployment insurance will not

be "condemned to suffer grievous loss,” Soint Anti~Fascisz

Refuaen Committee v. McCrath, 341 U.S. 123, 163 (1%51)

{Frankfurter, J., concurring) (cited with agproval in Colditezg

v.-Kelly, suora, 397 U.S. at 263). or, indeed, will not be
deprived "of the very means by which to live vhile he waits.”
Goldberg v.e Kelly, supra, 397 U.S. at 264.

Finally, it is to e observed that in Colibders the
Supreme Coﬁrc stated {at 262, footnote 8):

“It may be realistic tedav to recard welfare

entitlements as more like ‘proverty’ than

a ‘qratuitv.® PMuch of the existine weal%h

in this country takea the form of richts which

do not fall within traditional common=low

concevts of proporty.”
Tho Court continued:

"It has been antly noted that *{s}ocicty today

is built around entitloment. ... MNany of the
most important of these entitlenents now flow

-3~
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from governmeat: ... Such sources of seccurity,
whether grivate or pudblic, are no lengar
. recarded as luxuries or oratuities; to the
rccizieats they are r~suentials, fully deserved,
and in RO sonsc u sorm oLl charity. It is
erly the wo%r whose erntitlerents, althounh
recognized Ly miblic volicy, have not hecen
effectivaly cnforced.'” (Dmphasic addad.)
The flavor of this pussage gsuggests that, althougn the Court
was dealing with welfare bencfits only, it contemplated
the po3silility that other forws of “entitlement” might
merit the sane protection as welfare benefits. If this is
$0, surely no entitlerent is closer in naturc to welfare
terefits than the naynent of unemployment compensation.
If the Goldberc ratiorale is to be extended to any entitle-
zent beyond wolfare benefits, the natural extension would

be to unemnlcyment compengation.

Dated: New York, iew York Z; . é é
Januazy 7, 197 ’ A _{g&
U.8.0.3J.
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orres and Dinger v. New [ artment of Lsbor, e
(Atgued Novesber 23, 1970
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Cla, Y.

Decided January 7, 1971)

Wlt‘d States Circuit Judgc

Ehap o tfoa

United Scates Discrict Judge

I concur and dissent in aAupc'nu optuioa..
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““Usaited Statas District Judso

-5-




2.

3.

. ey
- -

-

FOOTNOTLS

Testimony of Jares O'Hrien, Assistant Director
AFL-C10, Department of Social Security,
t'ashington, D. C.

The testirony (of Jarmes O°'3rien, supra) descridbing
a 45=day reriod of deiav docs rot arpear 0
distirquich bhetween (1) disputes as to vhether

a cluimant who has not vor received kEencfits As entitlie
to. receave thenm, and {2} dis=utds, as hera, as to

the propricty of terninsticn of benefits. There is
no reason to belisve, nowever, that cecisions as to

the propriety of termination are rendercd any =Sre

speedily than decisions in caies ol other dispused
clains,

The New York Times, December 17, 1970, p. 57.
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